I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: I n Proceedi ngs
Under Chapter 13

DONALD R. CLI FTON,

)
)
)
Debt or . g BK No. 92-30733
THOVAS MATZEN, g Chapter 13
Debt or . g BK No. 92-50856
EVERETT and ROBERTA YOUNG, g Chapter 13
Debt or s. g BK No. 92-41261
CHARLES A. MARBLE, g Chapter 13
Debt or . g BK No. 92-30824
THOVAS A. DEETS, g Chapter 13
Debt or . g BK No. 92-50872
HAROLD | NLOW g Chapter 13
Debt or . g BK No. 92-51083
LESTER FRI SSE, g Chapter 13
Debt or . g BK No. 92-50788

OPI NI ON
I n each of these chapter 13 cases, the plan proposes to pay
nondi schar geabl e chi |l d support obligations infull while proposing
substantially | ess than 100%payment on ot her unsecured clains.! The
chapter 13 trustee has fil ed an objectionineach case onthe basis
that the plans unfairly classify unsecured clains. The questionthis

Court nust decide is whether a chapter 13 plan may

The percentage paid to other unsecured creditors varies.
Sone plans are 10% pl ans, while others propose to pay as nuch as
70%



provi de for the separate cl assification and treatnent of unsecured
claims for child support arrearages.

Under section 1322(b) (1) of the Bankruptcy Code, a plan may
"designate a cl ass or cl asses of unsecured clainms, as providedin
section 1122 of this title, but may not di scrim nate unfairly agai nst
any cl ass so designated...."” 11 U. S.C 8§ 1322(b)(1). Thus, a debtor
may separately classify unsecuredclainsif theclassification (1)
conplies with section 1122 of t he Bankrupt cy Code, and (2) does not
result inunfair discrimnationanongthe separately grouped cl ai ns.

In re Leser, 939 F.2d 669, 671 (8th Cir. 1991).

Section 1122 provi des, inrelevant part, that "[a] plan nay pl ace
a claimor interest in a particular class only if such claimor
interest i s substantially simlar tothe other clains or interests of
such class.” 11 U S.C 8§ 1122(a). Wilethis section specifies when

claims may be i ncluded inthe sane cl ass, "it does not tell us when

they nust be." Inreleser, 939 F. 2d at 671 (enphasisinoriginal).
Mor e specifically, nothinginsection 1122 "prohibit[s] the pl acenent

of substantially simlar clainsindifferent classes.” Hansonv. First

Bank of South Dakota, N. A., 828 F. 2d 1310, 1313 (8th Cir. 1987). To

concl ude ot herwi se "woul d conflict with section 1322(b) (1), which
speci fically aut hori zes desi gnati on of nore t han one cl ass of unsecured

creditor...."” Inreleser, 939 F. 2d at 671. Accordingly, the separate

classification of child support obligations does not viol ate section
1122.
The nore critical questionis whether the separate classification

unfairly discrimnates agai nst the ot her unsecured creditors. In
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resolving this question, it isinportant tonote that "by all ow ng for
separate cl asses of unsecured clains, Congress antici pated sone
di scrim nation, otherw se separate cl asses woul d have no si gni fi cance.

It isonlyunfair discrimnationthat is prohibited." Inre Storberg,

94 B.R 144, 146 (Bankr. D. M nn. 1988) (enphasis added).

The Code does not defi ne what constitutes unfair discrimnation
wi t hi n t he meani ng of section 1322(b)(1). However, courts generally
apply a four-part test to determ ne whet her a proposed cl assification
scheneisfair. Thefollow ng factors are considered: (1) whether the
di scrim nation has a reasonabl e basi s; (2) whet her the debtor can carry
out a pl an wi thout the di scrimnation; (3) whether the discrimnation
i s proposed ingood faith; and (4) whet her the degree of di scrim nation
isdirectlyrelatedtothe basis or rationalefor the discrimnation.

Inre Leser, 939 F.2d at 672 (citinglnre WIff, 22 B.R 510, 512

(Bankr. 9th Cir. 1982)).
Ot her courts that have appliedthis test inthe context of child
support obligations enphasi ze t he "overwhel m ng public policy" in favor

of providing support for children. Seelnre lLeser, 939 F. 2d at 672;

In re Storberg, 94 B.R at 147. Based on this public policy, the

courts in bothLeser and Storberg heldthat the separate classification

of child support obligations inachapter 13 plan does not result in

unfair discrinmnation. In re Leser, 939 F.2d at 672-73; In re

Storberg, 94 B.R at 147-48. As summarized by the court in Storberq:

In this case we have a debtor who has fallen
behind in his child support, but wi shes to use
chapter 13 as a vehicle to cure arrearages and
remain current. It is difficult to justify
di scouragi ng hi mi n what shoul d be seen as an
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adm rabl e endeavor. Thus, in light of the
overwhel m ng public policy infavor of providing
for support of children, | cannot say that the
debt or' s separate classificationfor such support
is unfair.

Id. at 147.

Thi s Court agrees that the public policy favoring support for
children must be considered in determ ni ng whet her a debtor may
separately classify child support paynments. That policy is nmanifested
i nanunmber of state statutes. See, e.qg., Ill. Rev. Stat. ch. 40, 11
1101 (nmaking it a m sdeneanor, under certain circunstances, tofail to
pay child support); Ill. Rev. Stat. ch. 40, § 1107.1 (all owi ng i ncone
wi t hhol di ng as a mechani smfor enforcing child support arrears); II1.
Rev. Stat. ch. 40, 7 1201 (Revi sed Uni f ormReci procal Enforcenent of
Support Act). Li kewi se, the Bankruptcy Code contains certain
provi sions favoring child support clai mants. For exanple, section
362(b) (2) excepts fromthe aut omatic stay col |l ection of child support
obligations fromproperty that i s not property of the estate,?while

section 523(a)(5) provides that support obligations are

nondi schar geabl e. 3

2Section 362(b)(2) provides that "[t]he filing of a petition ..

does not operate as a stay ... under subsection (a) of this section,

of the collection of alinony, maintenance, or support from property

that is not property of the estate....” 11 U.S.C. 8§ 362(b)(2).
3Section 523(a)(5) provides that "[a] discharge ... does not

di scharge an individual debtor fromany debt ... to a spouse, fornmer

spouse, or child of the debtor, for alinmony ... or support...." 11

U.S.C. § 523(a)(5).

Vile 11 U S.C. 8§ 1328(a)(2) provides that student |oans are
al so nondi schargeable in a chapter 13 case, that provision alone
"does not evidence a position as favored in public policy as are
alimony and child support paynents.” 1n re Scheiber, 129 B. R 604,
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I nlight of the clear public policy favoring support for children,
t he Court can only concl ude that debtors have sati sfied the four-part
test described above. As to the first factor, public policy
consi derati ons al one provi de the "reasonabl e basis,"” or rationale, for
the discrimnatory treatnent. Wth respect tothe second el enent - -
whet her debt ors can carry out a plan without the discrimnation--it is
difficult to conceive of confirm ng a plan t hat does not provide for
100%paynent of child support arrearages, since public policy dictates
full payment of these obligations duringthelife of the plan. The
third factor requires the Court to determ ne whet her the di scrimnation
is proposed in good faith. In each of the above referenced cases,
thereisnothingintherecordtoindicate, andthe trustee has not
suggest ed, that the proposal to repay child support obligationsinfull
was made i n bad faith. Based ontheinformation beforeit, the Court
can only concl ude that the di scrimnationwas proposed in good faith.
Finally, the Court nust consi der whet her t he degree of di scrim nation
isdirectlyrelatedtothe basis or rationale for the discrimnation.
St at ed anot her way, "does t he basis for the di scrimnation demand t hat

this degree of differential treatnment be i nposed?” Inre WIff, 22

B.R at 512. Wiilethereis, for exanple, agreat differential between
t he 100% payout proposed for child support claimants and the 10%
proposed for other unsecured creditors, the basis for the
di scri mnation--the strong public policy favoring support for children-

-clearly justifies this differential.

606 (Bankr. D. M nn. 1991).



Accordingly, for the reasons stated, IT IS ORDERED t hat the
trustee's objectionto confirmationin each of the above referenced

cases i s OVERRULED.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: March 8, 1993




